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ABSTRACT

ABSTRACT

In recent years, with the increase of the requirement to justice, the phenomenon
of “the same case, the different judgments’ arouses more and more attention, which
causes the birth of the system of case guidance that takes on the task of uniting the
application of laws, hence, thinking and disputes on the connotation, validity and
legitimacy of case guidance and the problem that whether it conforms to the current
judicia environment have been stimulated. Based on the clarification of the concepts
related to the mechanism of case guidance, this thesis attempts to clarify the
conformance between the system of case guide and the current political and legal
context from an internal perspective---- the perspective of the judicial construction
and the construction of the rule of law in terms of the traditional cultural system, in
the viewpoints of the reasonableness, the restriction of judicial interpretation, the
foreign empiricadl analysis and the reality. Meanwhile, the perspective of
judge-made-law, judicial discretion and the system of trial grade are selected, based
on which the problems that bother the construction of the case guidance are analyzed,
and the advices for consummating the system of case guidance are proposed
thereafter.

The thesis is made up of the preface, the body and the conclusion, in which the
body is divided into four chapters.

The first chapter analyzes the connotation, the validity and the function of the
system of case guidance. The second chapter analyzes the necessity of the existence
of such system in the viewpoints of formal reasonableness, substantive reasonableness
and the limitations of judicial interpretation. The third chapter analyzes the
reasonableness of this system from the aspects of theoretical development and the
reality. It gives the viewpoints that such system accommodates the increasing trend of

integration of two families of legal system. Furthermore, the inherent Chinese culture,
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judicia experience of peopl€’s courts and bureaucracy structure of court system are
suitable for the growth of the system of case guidance. The last chapter solves the
problems of the system of case guidance in current judicial context and makes
suggestions that it should consummate such system in decreeing the regulations and

improving the system of trial grade.

Key words: Case guidance; Reasonableness and feasibility; Problem and solving



H X

LT OO O RO OO 1
F—E EFIESHERGEEEBY e 3
F—T EOHEBRHERIRITESHT oo 3
= FEL RIS HR TR LA T oo 3
T IR G B BT I et et 5
=i I 8= Ty 00 R B A o 7
o FEPPERGIAR BATIEEHIR ST oo 7
SR 1 L= e [ e 7 G O 8
EZH EFHERHIERIVER oo 9
o B TRVE A IRTE I I v 10

T BB AR IIAT M i 10
B REOHESHIEHWE e, 11
E—F EFHESHIERNTERAIEM s 11
oy BEATFNETIL SEHLFIEREZR o 11

T MR EINETEE, SEIUTEIIE Y 12
EoF EOHESHIERTERAEM s 14
R 1 VAT 7 I = 4[] A 14

T ARBEEII A, AR A B e 17
F=T G—FZEER: AEBBTERTZE s 18
o TR oo 18
T FOERFHIRE . EANEIATIT VIR s 19
F=E EGIEESHIERIRTEEME .o, 21
E—T ROHESHEIMETRAERBTMENERES . 21
— WL R A AR 5 IR 7 21

v BIRERIEIAL AR —FIGIERTE s 22



LR NS e R

= W MR T P RVE R IR R e 23
EoH BUEGHESEIEAIIEEM s 24
— WSO RIS R SRR R SO 24
T NREEBR I ANE SRR B T H BRI e, 26

= BHEHIG AR TR RPER BT oo 27
ENE ROESHTEREBREKBE. ..o, 30
E—F EFHESHIE IR R e 30
— RBOFRFHIE L “TEEIETR et 30

T BRI P B BB 31
EFoF EOHERHIEEMERITIERELE ..o 32
. ZIURAT FARTTBEIE B A EIE IS — s 32

T HYHIEERIZ T R SRR SR R 34
BN = RS o e 0 0 O o 35
E=H EHHESHIEAIEIEERME o 36
— ARG IR BIE R OITEGR R AT oo 36

T BB I oo 36

=L BB NRER T 7 SRS S5 RIEEG)......... 37
R SRS 38



CONTENTS

CONTENTS

Chapter 1 Jurisprudential Connotation of Case Guidance

IMECRANISITY s 3

Subchapter 1 Analyzing of Connotation of Case Guidance Mechanism......... 3
Section1l Comparatively Analysing of Precedent, Example of Case, Guiding

CBSE....ei et 3

Section2  Connotation of Case Guidance MeChaniSmM..........ccccveveeeeierencnennenn 5
Subchapter 2 Vadality Orientation of Guiding Cases.......ccccccevvvrrvreereeiensneenn 7
Section1l Guiding Cases Has No Legal Banding Force.........cccooevvniineeniennene 7
Section 2 Substantive Banding Force of Guiding Case.........cccvevevveieseereeennnne. 8
Subchapter 3 Fuction of Case Guidance Mechanism............ccccceeeeiievecienneene, 9
Section1 Proclaim on Connotation of Legal NOrMm.........cccccvevvveeveeieseeseeene. 10
Section 2 Leading Actions of Social SUDJECE..........cooerviriininiene e 10
Chapter 2 Necessity of Case Guidance Mechanism ............cccocue..... 11
Subchapter 1 Formal Reasonableness of Case Guidanc Mechanism ............ 11

Section1 Integrating Judicial Resources and Achieving Judicial Efficiency...11
Section 2 Ensuring Judicial Equality and Achieving Formal Justice............... 12
Subchapter 2 Substantive Reasonableness and Case Guidance M echanism 14
Section1l Remeding Legidation Deficiency and Effectively Echoing Actions14
Section 2 Guaranteeing Law’s Safety and Harmonying Legal System............ 17
Subchapter 3 Unifying Application of Lawswhich Judicial Interpretation
CanNOt UNAErtake........ooveirierieieesesieesie e 18
Section1 Predicament of Judicial Interpretation.............cccecvevevieveenesceeseene 18
Section 2 Case Guidance Mechanizm which I's Breakthrough Point of

Reconsituting Governed-By-Law’ SOrder .........cccveeevveceveeneenennn 19



LR NS e R

Chapter 3 Feashbility of Case Guidance Mechanism ...........cccc........ 21

Subchapter 1 Case Guidance M echanism Accommodates the Increasing
Trend of Integration of Two Families of Legal System ................ 21
Section1 Precidents Tradition of Conmon Law Families which Tend to
“COITICALION" ...t e 21
Section2 Civil Law’s Codification Has Slacked and Needs Precidents to

Section 3 Case Guidance Mechanism Accommodates the Increasing Trend of
Two Families of Legal SyStem .......cooeeiiieeiiiniinir i 23

Subchapter 2 Practical Condition of Establishing Case Guidance M echanism

Section1 Existence of Cultural Background that Suits the Mechanism of Case
Guidancein Chinese Legal CUltUre........cccceveeveveeveerieseese e 24

Section 2 Juditial Practice of People's Corts Has Accumulated Precious
EXPITTENCE .....ciiiieieie et 26

Section 3 Bureaucracy Structure of Court System Are Suitable for the Growth
of the System of Case GUIdANCE. .........ccceevireereereneeee e 27

Chapter 4 Problem and Solving of Case Guidance M echanism .....30

Subchapter 1 Theoretical Disputes of Case Guidance Mechanism................ 30
Section1 Judge- Made- Law and Case Guidance Mechanism.............c........... 30
Section 2 Judicia Discretion and Case Guidance Mechanism...........cccceveeennee 31

Subchapter 2 Actual Dilemma of Operation of Case Guidance M echanism 32
Section 1 Polybasic Subjects of Issuement Probably Cause More Severe
Disuniform of Legal System.........cocieriniineneeeeeeee e 32
Section 2 System of Trial Grade Pobably Restricts Function of Case Guidance

MECNANISIM ... et 34
Section 3 Questionize the Social Effects of Guiding Case .......ccccccevvecvvenenee. 35
Subchapter 3 Solving of Problem in Case Guidance Mechanism .................. 36

Section 1 Estableshing the Normative System of Collection and Issuement of



CONTENTS

LT To [ gTo [0S 36

Section 2 Improving the System of Trial Grade..........cccocovvveienienenieceee 36
Section 3 Forming the Perfect Situation of Interaction which by People's

Supreme Court Leads and Different Level’s Local Courts Participate

CONCIUSION et e e e e e e e e e e e e e e e e e e e e e ieieneaaes 38

BibHOGrapny ... 39






Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

